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October 31, 2011 

 
The Honorable Janice K. Brewer 
Governor 
1700 West Washington 
Phoenix, AZ  85007 
 

Re:  Response to Letter Alleging Commissioner Misconduct    
 

Dear Governor Brewer: 
 
 On behalf of the Arizona Independent Redistricting Commission, I write to address issues 
raised in your October 26, 2011 letter to the Commission and all five Commissioners (“October 
26th letter”).  As you know, with the approval of Proposition 106 in 2000, Arizona voters 
removed the Governor and the Legislature from Arizona’s redistricting process and transferred 
that important responsibility to an independent commission of citizen volunteers.    The hallmark 
of Proposition 106 is the Commission’s independence from partisan office holders.     
 

Unfortunately, your letter disregards the principles embodied in Proposition 106 and 
undermines Arizona’s independent redistricting process.    I respectfully urge you to participate 
no further in efforts to prevent the Commission from completing its work and to end any 
consideration of removing any Commissioners from office.   The five Commissioners have done 
nothing to justify a notice from the Governor threatening to remove them from office.   

 
To the extent you have concerns about the draft maps, you can, as you have done, submit 

your comments to the Commission for consideration.  The Commission welcomes your 
comments as it welcomes comments from all Arizonans.   But we urge you not to take part in 
any effort to prevent this Commission from fulfilling its constitutional duties.   

 
The Commissioners Are Diligently Fulfilling Their Constitutional Responsibilities.   
 
The five volunteer Commissioners have been working intensely over the past several 

months to fulfill their constitutional responsibilities to develop and adopt legislative and 
congressional districts.  Before drawing a single line, they held public hearings throughout the 
state and developed a comprehensive public input program to help inform Commission 
decisions.  After the initial round of 23 public hearings ended August 6, the Commission began 
its public meetings to adopt the grid maps that the Arizona Constitution requires and then to 
adjust those grid maps based on the constitutional criteria.  That process involved more than 20 
public meetings from August into October.   
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From the outset, this Commission has been committed to a transparent process that 
involved broad public input.  Meetings and public hearings are live-streamed through the 
internet, and videos and complete transcripts of meetings are on the Commission’s website.  The 
Commission also receives written public input that is routinely distributed to all Commissioners, 
and an on-line mapping program is available to the public to further facilitate public 
participation.  Often conflicting ideas are presented to the Commission, and the Commission’s 
challenge is to consider the data and the public input and then make decisions based on all of the 
criteria set out in the Constitution.  Their work involves hundreds of hours of public meetings 
and additional time outside of public meetings studying maps, public input, and data.  All five 
Commissioners have been actively engaged in this process.    

 
On October 3rd and 10th respectively, the Commission adopted draft congressional and 

legislative maps.  Those maps are now in a 30-day public comment period during which the 
Commission scheduled more than 25 public hearings throughout the State.  Last week alone, the 
Commission had public hearings in Sierra Vista, Mesa, Nogales, Thatcher (with video 
conferencing from Clifton), and Yuma.  They will have eight more hearings this week in 
different communities to receive input on the draft legislative and congressional maps.  When the 
statewide hearings are completed, the Commission will begin its deliberations to develop and 
approve final maps.   

 
As you know, as the former Secretary of State, redistricting is a time-sensitive process, 

and the Commission is working hard to adopt legislative and congressional district maps that 
comply with the constitutional criteria and that the Department of Justice will preclear in time for 
use in the 2012 elections.   

 
 The October 26th Letter Does Not Satisfy Constitutional Requirements. 
 
 The Governor has a single, limited role under Proposition 106.  The Governor may, with 
the concurrence of two-thirds of the Senate, remove a Commissioner “for substantial neglect of 
duty, gross misconduct in office, or inability to discharge the duties of office.”  Ariz. Const., Art. 
IV, § 1(10).  The Governor may take this extraordinary step only after a Commissioner who has 
allegedly committed the egregious acts that warrant removal has “been served written notice and 
provided with an opportunity for a response.”   Id.  Your October 26th letter to all five 
Commissioners falls far short of satisfying these constitutional requirements.   It alleges no 
misconduct by any individual commissioner, fails to provide a reasonable time for responses, 
and improperly attempts to use the removal process to address issues that should be, and 
presently are being, resolved by the courts.     
 
 Instead of providing individual notice to each Commissioner of his or her specific actions 
that allegedly constitute “substantial neglect of duty” or “gross misconduct in office,” your 
October 26th letter lists seven general allegations, demands individual responses from each 
Commissioner within less than three business days, and directs the Commissioners to explain 
why the allegations do not apply to them.  This does not satisfy the notice requirements of 
Proposition 106.  A Commissioner is entitled to receive specific notice of what he or she did that 
allegedly justifies removal from office, but the October 26th letter does not provide such notice.  
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In addition, the timeframe for responding is patently insufficient, particularly given the 
constitutional significance of the actions you are considering.    
 

Notwithstanding those overarching objections, I will briefly address the specific issues 
raised in your October 26th letter; as you requested, you will receive responses from individual 
commissioners as well.  

 
The Courts—Not the Governor-- Determine Whether an Open Meeting Law 
Violation Occurred (Allegations 1-3).   
 
Allegations 1 through 3 in the October 26th letter do not allege gross misconduct or 

substantial neglect on the part of any Commissioner.    A general allegation, without identifying 
any Commissioner by name or providing any factual basis for the allegation, is not sufficient 
notice under Article IV.   

 
Furthermore, a court, not the Governor, should determine in the first instance whether the 

Commission has violated constitutional open meeting requirements.  If a court determines that 
Commissioners violated the constitution’s open meeting requirements, then it would be 
appropriate for you to consider whether action against the individual commissioners involved is 
warranted.   This is particularly important because a substantial issue of first impression exists 
regarding whether the statutory open meeting law or the constitutional open meeting 
requirements govern the Commission’s conduct.  As you know, that issue is pending before the 
court.  Until a court resolves the pending constitutional issue regarding open meeting 
requirements and determines that a violation of the open meeting law has occurred, you have no 
basis for even considering the removal of any Commissioners for open meeting violations.   

 
No Commissioner Wrongfully Failed to Cooperate with the Attorney General 
(Allegation 4). 
 
This allegation shares the same defect as the others for failing to identify specific conduct 

and specific commissioners.  Beyond that, the commissioners who declined to be interviewed by 
the Attorney General did so for sound reasons as indicated by the court’s order disqualifying the 
Attorney General from his lawsuit to enforce his investigative demands against three 
Commissioners.   

 
Under the statutory procedure on which the Attorney General relied, a public officer has 

the opportunity to object to investigative demands and the Attorney General must ask a court to 
enforce his demands.  A.R.S. § 38-431.06(D).  Although the Commission does not believe that 
the statutory process applies to it because of the unique constitutional open meeting requirements 
that apply only to the Commission, following the statutory process that permits the court to 
resolve good faith disputes about an attorney general’s investigative demands cannot possibly be 
characterized as “substantial neglect” or “gross misconduct.”   
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The Courts—Not the Governor—Determine Whether the Maps Comply with 
Constitutional Requirements (Allegations 5 and 6).    
 
Allegations 5 and 6 criticize the draft maps and the process allegedly used to develop 

them.  The Constitution’s removal provisions for serious misconduct and gross neglect do not 
give the Governor any authority to review the maps to determine whether she believes they 
satisfy constitutional requirements, and whether two-thirds of the Senate concur with her 
judgment.  The Commission’s redistricting work is a legislative process.  The courts are 
responsible for reviewing the maps and the process used to create those maps to determine 
whether the Commission complied with the constitutional requirements. See Ariz. Minority 
Coalition for Fair Redistricting v. Ariz. Indep. Redistricting Comm’n, 220 Ariz. 587, 596-600 ¶¶ 
34-46, 208 P.3d 676, 685-89 (Ariz. 2009). The executive branch cannot intrude on the court’s 
judicial review function.  Marbury v. Madison, 5 U.S. 137, 177 (1803) (“It is emphatically the 
province and duty of the judicial department to say what the law is.”); see also Forty-Seventh 
Legislature v. Napolitano, 213 Ariz. 482, 143 P.3d 1023 (2006) (noting that the “courts bear 
ultimate responsibility for interpreting” the provisions of the Arizona Constitution).  Thus, 
Allegations 5 and 6 cannot be the basis for attempting to remove a Commissioner from office.   

 
Although the Constitution itself provides an opportunity for the Legislature to comment 

on the draft maps, interestingly, it does not include a similar provision regarding the Governor.  
Ariz. Const. art. IV, pt. 2 , §1(16).  Nevertheless, the Commission will consider any input from 
the Governor that it receives on the draft maps just as it considers all other public input.  
Moreover, the draft maps are not final, and the Commission will take all public input into 
consideration when making its adjustments in order to create the final maps. 

 
Beyond that, the allegation that the Commission abandoned the grid when developing 

either the draft legislative or congressional maps is incorrect.  The “donut hole” referenced in the 
October 26th letter emerged toward the end of the process for developing the draft congressional 
map.   It was not, as the letter suggests, “an initial map.”  In August, Commissioners began using 
“what if” maps to explore options for adjusting the grid maps based on the constitutional criteria.  
Two primary approaches to congressional maps emerged through this process—variations of the 
“whole counties” map developed primarily by Commissioner Freeman and variations of the 
“River District” map developed primarily  by Commissioner Herrera.  This process continued 
over several weeks with the benefit of ongoing analysis and public input.  (These maps are 
available on the Commission’s website under “maps,” and their development can be reviewed by 
viewing the videos and reading transcripts of Commission meetings.)     

 
After weeks of public deliberations over the options for the congressional map, the chair 

took concepts from both the “whole counties” map and the “River District” map and some 
additional concepts that had been presented in public hearings in an effort to forge a compromise 
that all Commissioners could support.   9/26/11 Transcript (“Tr.”) at 56-108.   All of this work 
evolved from adjustments to the original grid.  In the compromise draft, the Chair collapsed the 
grid in Maricopa County into a “donut hole” and urged her fellow Commissioners to work with 
her to complete that portion of the map based on the weeks of work that had been done adjusting 
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the congressional grid map.    The Democrats on the Commission opposed this approach and 
favored using the River District map.   After the Commission rejected that proposal on a 2-3 
vote, with “no” votes from the chair and the two Republican Commissioners, the Commission 
unanimously approved working from the compromise alternative that the Chair had proposed—
then called the “everything bagel” or “EB” map.  9/27/11 Tr. at 101-07.  From that point, the 
Commission continued to work in public session receiving and responding to public input and 
attempting to work together to complete a draft congressional map.  They did not abandon the 
grid as the allegations suggest.  The entire process evolved from the grid maps, as the 
constitution requires.   

 
The allegation that draft congressional district 9 (“CD 9”) improperly used 

“competitiveness as the first or primary factor” is also incorrect.  Throughout the process of 
exploring “what if” maps and working together to develop draft maps, the Commissioners 
applied all of the constitutional criteria.   The proposed draft CD 9 is  a compact, contiguous, 
urban district that considered communities of interest, school district boundaries, geographic 
features (such as South Mountain), socio-economic factors, transportation corridors and 
respected the boundaries of adjacent voting rights districts.  9/27/11 Tr. at 73-90.  It also 
considered competitiveness and, according to Commissioner McNulty’s evaluation, provided an 
opportunity for a “truly competitive” district in Maricopa County that would fit within the 
compromise that the chair had proposed.  Id. at 113-16.     

 
The claim that the draft CD 9 violates constitutional criteria is simply wrong.  As is true 

of every aspect of the draft map, the draft CD 9 involved the application of the various 
constitutional criteria in the context of the draft map.  Often in legislative debates, constitutional 
arguments are used to question policy decisions that are being considered.  That is equally true in 
the debates concerning redistricting.  Those arguments may persuade policy makers to modify 
proposals that are being considered, or, if they raise serious claims, they may be matters that are 
later resolved in court.  But they cannot be the basis for removing officials for cause in the midst 
of the policy debate.  

 
The concerns about CD 9 ignore that this is merely a draft map adopted in order to 

receive further public comment before adopting a final map.  If someone believes that the final 
map that the Commission adopts is constitutionally flawed, that person can file a lawsuit, and the 
courts will resolve the issue based on the standards of review that that the Arizona Supreme 
Court established in Arizona Minority Coalition for Fair Redistricting.    

 
Similarly, the allegation that congressional districts 1 and 4 do not comply with the 

constitution is incorrect and for all of the reasons described above, cannot be the basis for 
removing a commissioner.    Before responding briefly to your specific concerns about draft 
congressional districts 1 and 4, it’s important to mention that the constitutional criteria cannot be 
applied in a vacuum district-by-district.  The entire map is interrelated, and the constitutional 
criteria at times compete and conflict with one another.  The maps must comply with the federal 
one-person-one- vote requirements and the Voting Rights Act, and the Commission applies all of 
the other State constitutional criteria “to the extent practicable.”  Commission members 
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themselves may disagree how best to apply the relevant criteria, and the result is a very intense 
and complex legislative process.    

 
With each draft that the Commission considered, the mapping consultant prepared a 

number of reports that would help the Commissioners evaluate the draft.  This included 
 

• a basic demographic table with data regarding population and the racial and 
ethnic composition of the draft districts;  

• information on competitiveness including tables based on recent election results 
and voter registration;  

• a “splits report” that showed whether any “census places” (such as cities, towns, 
counties and Indian reservations) were split between different draft districts;  

• a components report that showed the relative portions of cities and counties that 
comprised each district 

• a report that provided three measures of compactness. 

As Commissioners requested additional information, new data and new reports were 
added throughout the process.     

 
Draft Districts 1 and 4 and all of the other draft districts are undeniably contiguous.  Both 

districts 1 and 4 are large, predominantly rural districts.  Because a Congressional district must 
have roughly 710,000 people, these rural districts are necessarily large.  Extensive testimony 
concerning communities of interest affected the development of both districts, as it was 
important to all of the Commission’s work.  There was often conflicting testimony about 
communities of interest, and the Commission had to make the policy choices necessary to 
construct the draft maps.  Geographic features were also considered throughout the mapping 
process as were all other constitutional criteria.     

 
As explained above, these are drafts developed based on constitutional criteria and, if 

someone has a constitutional concern about the final map, that issue can be resolved 
appropriately by the courts.    At this point in the process, the Commission appreciates any 
concrete suggestions regarding how to improve the draft maps.   

 
The Commission Properly Retained Counsel for Individual Commissioners Named 
as Defendants in the Attorney General’s  Lawsuit (Allegation 7).    
 
The Commission has the constitutional authority to retain legal counsel.  Ariz. Const.  art. 

IV, pt. 2, §1(19).    After the Attorney General filed a lawsuit naming three Commissioners as 
defendants, the Commission voted in a public meeting to authorize expenditures to retain counsel 
for the three commissioners named as defendants. 9/9/11 Tr.  at 163-66.   The motion was 
expressly made based on the advice of counsel.  Id.at 164.  All five commissioners supported 
authorizing legal counsel.  9/12/11 Tr. at 182-185.  It is not “gross misconduct” or “substantial 
neglect” to retain counsel so that our Commissioners could be represented in lawsuit arising out 
of their work as Commissioners and threatening the independence of the Commission itself. 
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As mentioned previously, the court granted the Motion to Disqualify the Attorney 

General that counsel for the individual commissioners filed.  In addition, the specific statute that 
the Attorney General relied upon to file his lawsuit requires a showing that the prosecutor filing 
the action has no conflict.  A.R.S. § 38-431.06(D).  Retaining counsel to represent individual 
Commissioners named in a lawsuit and the actions that those attorneys take to represent their 
clients provide no basis for threatening to remove any Commissioners.    

 
Conclusion 

 
Arizona’s constitution asks five citizens to volunteer to serve as Commissioners, 

committing hundreds of hours of their time to working together to make very difficult decisions 
for our State.  The Commissioners were all thoroughly screened by the Commission on 
Appellate Court Appointments before being selected for this unique and demanding public 
service.  The five individuals who serve on this Commission are well-respected Arizonans who 
frankly deserve better treatment.  The Commission itself is a constitutional entity charged to do a 
difficult, controversial job independent of the State’s political structure.   Its independence must 
be respected and defended.   

 
There is absolutely no basis for threatening to remove any Commissioner from office.  

The discussion of removal should come to a close immediately, and the Commission should be 
permitted to finish its work.   If you have any questions, please feel free to contact me. 

 
    Respectfully, 
 

 
    Mary O’Grady 
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